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ISSUE PRESENTED
[1] On the eve of trial in Morton County, Greenpeace ran to Amsterdam,
seeking “protection” against this suit on the grounds that it's “manifestly
unfounded” and that Energy Transfer “wrongly has not withdrawn” it.
(E1:79110; E1:40:91169; E1:14:952). Greenpeace asked the Dutch court to
declare Energy Transfer's case—a case in which the Morton County jury
unanimously found against Greenpeace International, Greenpeace, Inc., and
Greenpeace Fund and awarded nearly $670 million in damages—a “strategic
lawsuit against public participation” under European and Dutch law, a
declaration that would purportedly provide Greenpeace with “protection
against enforcement of [the] judgmen][t]” issued in this case. (E1:6:16;
E1:30:91124). The issue presented is:
[12] Does the district court’s refusal to enjoin Greenpeace from pursuing its
Dutch action—which collaterally attacks the jury verdict, and seeks to block
enforcement of the judgment, in this case—affect fundamental interests and
require a supervisory writ to prevent injustice?

JURISDICTIONAL STATEMENT

[13] This Court has authority to issue a supervisory writ under Article VI,
Section 2 of the North Dakota Constitution, and Section 27-02-04 of the

Century Code.



INTRODUCTION
[14] After more than five years of litigation and a three-week trial, a
unanimous Morton County jury returned a resounding verdict against the
Greenpeace Defendants on twelve claims. The jury awarded Energy Transfer
more than $130 million, confirming Greenpeace’s liability for conspiracy,
tortious interference, and defamation.
[15] On the eve of trial, one of the Greenpeace defendants—Greenpeace
International (referred to here as “Greenpeace”)—ran to Amsterdam, seeking
“protection” against this suit. (E1:7910). It asked the Dutch court to hold that
“Energy Transfer's claims are manifestly unfounded,” and declare that this
case is a “strategic lawsuit against public participation” under European and
Dutch law—a declaration that'd not only permit Greenpeace to recover its
“damages” from litigating this case but also provide “protection against
enforcement of [the] judgment . .. in this case.” (E1:37:91157; E1:30:91124).
[16] To prevent Greenpeace from haling it to Europe just to relitigate the
same issues that were litigated here, to protect North Dakota’s jurisdiction and
ability to afford meaningful relief, and to guard against inconsistent
judgments, Energy Transfer asked the district court to enjoin Greenpeace from
proceeding with its duplicative and vexatious Dutch suit.
[7] The district court refused, concluding that there was no meaningful
overlap between the two cases because “North Dakota does not recognize a

SLAPP or anti-SLAPP action.” (E2:6, 8:117, 10). But that elevates form over



substance. Greenpeace is asking the Dutch court to hold that this suit is
“manifestly unfounded.” (E1:29:91122; E1:35:9154; E1:37-38:91157). There can
be no doubt that such a ruling would directly and irreconcilably conflict with
the jury’s unanimous, nine-figure verdict for Energy Transfer. In its Dutch
pleadings, Greenpeace didn’'t mince its words about its ultimate goal: “Energy
Transfer ought to withdraw the State Lawsuit.” (E1:35:9154).
[18] This Court's intervention is needed to prevent a foreign entity
(Greenpeace) from inviting a foreign tribunal to sit in judgment over North
Dakota’s judiciary. A unanimous Morton County jury found that the
Greenpeace defendants engaged in serious misconduct and caused hundreds
of millions of dollars in damages. Greenpeace’s European end-run—asking a
Dutch court to declare this case “manifestly unfounded,” which Greenpeace
hopes will bar enforcement of any judgment—is a flagrant, collateral attack on
the proceedings in this case, and an affront to North Dakota'’s sovereignty.
[19] To ensure North Dakota verdicts can't be vetoed abroad, this Court
should issue a supervisory writ and instruct the district court to block
Greenpeace from pursuing its Dutch suit.

STATEMENT OF THE CASE

l. Greenpeace engages in an extensive, unlawful campaign to
block construction of the Dakota Access Pipeline.

[1110] This case is about the Greenpeace defendants’ unlawful campaign to
stop construction of the Dakota Access Pipeline and their ongoing effort to

evade accountability for the destruction they caused in North Dakota. As a
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North Dakota jury recently found, the Greenpeace defendants supported and
funded protests that wreaked havoc across the State—trampling property,
terrorizing landowners, threatening workers, violently resisting law
enforcement, and defaming Energy Transfer.!

[f11] In 2016, tens of thousands of protestors descended on North Dakota to
oppose the Dakota Access Pipeline, a 1,172-mile underground pipeline
designed to transport roughly half a million barrels of crude oil per day from
North Dakota to Illinois. (E3:5-6:9 14; E3:20-29:11152—-76). What followed was
unprecedented property destruction, violence, trespass, and misinformation—
perpetrated and orchestrated by the Greenpeace defendants and others to
obstruct the project and disrupt Energy Transfer’'s business relationships.
(E3:12-20:1135-51).

[1112] As one federal court observed, “one need[ed] only turn on a television set
or read any newspaper” to see protestors chaining themselves to equipment,
vandalizing machinery, trespassing on private land, obstructing work, and
taunting law enforcement. Dakota Access, LLC v. Archambault, 2016 WL

5107005, at *2 (D.N.D. Sept. 16, 2016).

! “Energy Transfer” refers to Energy Transfer LP; Energy Transfer
Operating, L.P.; and Dakota Access, LLC collectively. And, unless otherwise
noted, “Greenpeace” refers to Greenpeace International—the plaintiff in the

Dutch litigation.



1. Energy Transfer files suit to hold the Greenpeace defendants
accountable for their misconduct; the jury unanimously finds
for Energy Transfer.

[113] The Greenpeace defendants’ campaign delayed construction and caused

tens of millions of dollars in damage. In 2019, Energy Transfer sued the

Greenpeace defendants to recover its losses, asserting claims for trespass,

conversion, nuisance, aiding and abetting, conspiracy, defamation (including

per se), and tortious interference. (E3; E4). After years of litigation, the case

proceeded to trial on February 24, 2025.

[1114] After three weeks of evidence, a North Dakota jury found Greenpeace

liable for conspiracy, tortious interference, defamation, and defamation per se,
and awarded $131,889,740 in damages against that particular entity. (E5).”

I1l1. Greenpeace collaterally attacks the North Dakota litigation in
Amsterdam, asking a Dutch court to declare this case
“manifestly unfounded and abusive.”

[115] Months before trial, Greenpeace previewed its foreign strategy. In a

letter sent to Energy Transfer on the eve of the originally-scheduled trial (in

July 2024), Greenpeace said: “There were and are still no grounds whatsoever

for any of [Energy Transfer]'s claims” and Energy Transfer “has not been able,

and will not ever be able, to show evidence of any tort committed” by

> The jury awarded $403,990,330 in damages against Greenpeace Inc. and

$131,009,950 against Greenpeace Fund. (E5).
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Greenpeace. (E6:4).3 Greenpeace further argued that North Dakota was
“favorable terrain for these sorts of defamation lawsuits” precisely because “in
North Dakota state law there is no anti-SLAPP statute.” (E6:4).

[116] The fundamental premise of Greenpeace’s foreign case, therefore, isn't
just to challenge the verdict and enforceability of the judgment in this
litigation, but also to attack the North Dakota legislature’s policy choice not to
enact an anti-SLAPP law. As Greenpeace’s Dutch complaint itself explains,
the new EU Directive “pays particular attention to the threat posed by SLAPPs
brought in third countries (i.e., outside the EU).” (E1:28:7118).

[1117] Less than two weeks before the Morton County trial began, Greenpeace
filed suit in the Netherlands. It alleged that Energy Transfer’s North Dakota
action itself constitutes a Dutch tort (onrechtmatige daad), because it's
allegedly a “manifestly unfounded and abusive” strategic lawsuit against
public participation under the EU’s new anti-SLAPP directive. (E1:40:7169).
In that filing, Greenpeace claimed it “continues to suffer significant damage as
a result of [Energy Transfer]’s actions, in particular because [Energy Transfer]
chooses to continue the State Lawsuit,” and that “Energy Transfer’s tortious
and injurious actions against [Greenpeace] are all the more objectionable given

that Energy Transfer . .. has expressly refused to cease its injurious actions

® This case was originally set for trial in July 2024, but the Court granted the

Greenpeace defendants’ motion to continue the trial to February 2025.
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and has indicated that it will pursue the State Lawsuit against [Greenpeace]
to its full extent.” (E1:8; E1:40:9166).

[1118] The jury's unanimous verdict conclusively refutes any suggestion that
Energy Transfer’s claims are “manifestly unfounded.” But rather than respect
that verdict—or follow North Dakota’s well-established procedures for
challenging it through post-trial motions and appeal—Greenpeace doubled
down on its Dutch suit.

[119] At bottom, Greenpeace wants to leverage the Dutch case to force Energy
Transfer to dismiss this case. Greenpeace is asking the Dutch court to hold
that this suit—and Energy Transfer’'s claims—are “manifestly unfounded.”
(E1:15-16:954). That request can’'t be squared with a unanimous jury verdict
against Greenpeace awarding Energy Transfer more than $130 million in
damages. It simply can't be the case that Energy Transfer’'s claims are
“manifestly unfounded” while at the same time a Morton County jury—after a
three-week trial—found Greenpeace liable for conspiracy, tortious
interference, and defamation and awarded nine-figure damages. The Dutch
action is thus a direct attack on the verdict, and on the legitimacy of North
Dakota’s judicial process itself.

[120] To support that attack, Greenpeace disparages North Dakota and its
courts, complaining about recusals, the size of the court, the jury pool, the
complexity of the case, and even the time it took to resolve summary-judgment

motions. (E1:16-18:7158-67). Those arguments underscore that Greenpeace
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isn't merely defending itself abroad; it's putting North Dakota’s courts and
laws on trial before a foreign tribunal. The Dutch complaint also repackages
rejected defenses and invites a foreign court to overturn findings that the
district court and jury have already resolved, including:
e Greenpeace’s involvement. Greenpeace’s argument that
its only role was signing a letter attacks the jury’s finding that
Greenpeace was deeply involved in the unlawful campaign
against the Dakota Access Pipeline. (E7:92; E1:12:9138). The
jury rejected that defense and held Greenpeace liable for
conspiracy, tortious interference, and defamation.
e Causation. Greenpeace’s contention that Energy Transfer
can’'t prove a causal link between Greenpeace’s conduct and
Energy Transfer’s losses attacks the jury’s causation finding.
(E7:945; E1:18:965(d)). The jury found that Greenpeace
caused $130 million in damages.
< Exemplary damages. Greenpeace’s insistence that there’s
no basis for exemplary damages attacks the jury’'s exemplary
damages award. (E7:958; E1:12:9166). The jury rejected that
claim and expressly awarded exemplary damages.
[1121] Greenpeace’'s Dutch complaint goes even further than seeking a
declaration that the North Dakota action is “manifestly unfounded.” It asks
the Dutch court to order Energy Transfer to pay damages for bringing and
continuing to litigate this case. According to Greenpeace, its “damages”
include not only the attorneys’ fees it incurred in North Dakota, but also any
amounts it's ultimately required to pay Energy Transfer. (E1:37:9156). That

Is, Greenpeace asks a foreign tribunal to transform Energy Transfer’'s hard-

won victory into liability against the prevailing party.
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[1122] Greenpeace also seeks something even more sweeping—“protection
against enforcement” of any judgment entered in this case. (E1:30:9124). That
request underscores the extraordinary nature of Greenpeace’s attack. It's not
enough to relitigate this case abroad—Greenpeace wants to ensure that, no
matter what happens in this case, it'll never be called to account. If accepted,
that relief would nullify North Dakota’s judicial authority altogether,
rendering a unanimous jury verdict and any subsequent judgment
meaningless within the EU.

IV. To protect the authority of the North Dakota courts and the
integrity of the jury’s verdict, Energy Transfer asks the district
court to enjoin Greenpeace from proceeding with its Dutch suit.

[1123] To preserve the authority of North Dakota’s courts and the integrity of

the jury’'s verdict, Energy Transfer moved the district court for an emergency

anti-suit injunction barring Greenpeace from proceeding with its action in the

Netherlands. (ES8).

[1124] Anti-suit injunctions exist for precisely these circumstances. They are

an established equitable remedy used to block duplicative, harassing litigation

that seeks to relitigate issues already decided, to protect against inconsistent
judgments, and to safeguard the forum court’s jurisdiction from collateral

attack. See, e.g., Laker Airways Ltd. v. Sabena, Belgian World Airlines, 731

F.2d 909, 927-28 (D.C. Cir. 1984).

-14-



[1125] The district court acknowledged both its equitable authority to issue
such relief and that the Dutch proceeding was connected to the North Dakota
case.

[126] Nonetheless, the court denied relief, reasoning that Greenpeace’s Dutch
action was different because it was styled as an “anti-SLAPP” claim. (E2).
[127] In doing so, the court placed undue weight on the label of the claim
rather than its substance. What matters isn't the caption—it's what
Greenpeace must prove and the relief it seeks: a declaration that the North
Dakota suit is “manifestly unfounded,” an award of damages (including any
sums owed under the North Dakota judgment), and protection against
enforcement of that judgment within the EU. By treating the Dutch action as
categorically distinct, the court concluded there was no overlap of issues, that
the suit wasn’t vexatious, and that comity weighed against relief—even though
each of those conclusions is difficult to reconcile with the reality that a
unanimous jury has already determined this case isn’'t “unfounded.”

[1128] Absent this Court's intervention, Energy Transfer will be forced to
relitigate the merits of this case in Amsterdam, at great expense and with the
risk of an inconsistent ruling that undermines the jury’s verdict and North
Dakota’s judicial authority. Indeed, the district court itself invited this Court’s
review, noting that a supervisory writ “may address the matter more
expeditiously.” (E2:9:912). Only supervisory relief can safeguard the “proper

exercise of [this Court’s] jurisdiction,” protect the parties “against collateral
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attack,” and preserve the finality of the jury’s verdict. N.D. Const. art. VI, 8§ 8;
In re Edinger’s Estate, 136 N.W.2d 114, 120-21 (N.D. 1965).

SUMMARY OF THE ARGUMENT
[1129] 1. Thisis an extraordinary case, which requires this Court’s supervisory
review. Absent this Court’s intervention, Energy Transfer will be forced to
relitigate the merits of this case in Amsterdam. And Greenpeace will be
permitted to end-run North Dakota’s appellate process and continue its
collateral attack on the Morton County jury’s unanimous verdict and on North
Dakota’s judiciary more broadly. Greenpeace’'s Dutch suit risks not only
inconsistent judgments and wasteful, duplicative litigation—it jeopardizes
Energy Transfer’s ability to enforce any judgment the North Dakota courts
enter against Greenpeace in this case. These are precisely the types of
fundamental public and private interests that merit the exercise of this Court’s
supervisory jurisdiction.
[1130] Il. This is a paradigmatic case for an anti-suit injunction. Greenpeace’s
Dutch suit is a frontal assault on North Dakota and its judiciary.
[1131] Greenpeace’s Dutch action directly depends on relitigating the merits of
this case, since (A) proving the North Dakota lawsuit is “manifestly
unfounded” requires a foreign court to reject the jury's findings on
Greenpeace’s involvement, causation, and malice; that overlap alone compels
an injunction. (B) The Dutch action is also vexatious and inequitable: filed on

the eve of trial after six years of litigation, it seeks to harass the prevailing
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party, multiply proceedings, and undo a unanimous verdict by rebranding
settled issues under a foreign anti-SLAPP theory. North Dakota law has long
recognized that vexatious conduct includes attempts to hinder the
administration of justice and force parties into duplicative litigation, and
Greenpeace’s Dutch complaint meets that standard many times over. Finally,
(C) comity doesn't weigh against relief. This case was filed first, litigated
through trial, and resolved by a jury, while the Dutch case is a belated
collateral attack that undermines this State’s sovereign policy choices and
judicial authority. Respect for comity requires foreign courts to defer to the
judgment rendered here, not vice versa.
SUPERVISORY WRIT STANDARD

[132] This Court hasn’'t hesitated to exercise its supervisory jurisdiction to
review orders granting or denying interim injunction relief if the order affects
private litigants’ fundamental interests or concerns a matter of important
public interest. Black Gold OilField Servs., LLC v. City of Williston, 2016 ND
30, 19 9-10, 875 N.W.2d 515 (exercising supervisory jurisdiction over district
court’s order denying preliminary injunction); see also N.D. Const. art. VI, § 2.
[1133] This Court reviews an order denying injunctive relief for an abuse of
discretion, which occurs when a court misinterprets or misapplies the law, or
acts in an arbitrary, unreasonable, or unconscionable manner. Black Gold,

2016 ND 30, T 12.
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ARGUMENT
l. This Court’s supervisory review is warranted because this case
implicates fundamental private interests and important public
interests.
[1134] This Court exercises supervisory jurisdiction when an order “affect][s]
fundamental interests of the litigants” or presents “matters of important public
interest.” Black Gold, 2016 ND 30 1 10; see ND Indoor RV Park, LLC v. State
ex rel. N.D. Dep’t of Health, 2025 ND 92 q 14, 20 N.W.3d 686. Both conditions
are satisfied here: Greenpeace's Dutch action directly (A) threatens Energy
Transfer’s ability to preserve its $131 million verdict against Greenpeace, and
(B) undermines the authority of North Dakota courts to render final, binding

decisions.

A. Greenpeace’s Dutch action threatens Energy Transfer’s
most fundamental private interests.

[1135] The district court’s refusal to enjoin Greenpeace’s Dutch action imperils
Energy Transfer’s ability to preserve and ultimately enforce the $131,889,740
verdict it lawfully obtained against that entity after a three-week trial. Final
judgment hasn’'t even been entered yet, and appellate review remains
outstanding. Greenpeace nevertheless seeks to preempt that process by asking
a Dutch court to brand the case “manifestly unfounded” and to impose damages
designed to erase the verdict. If allowed to proceed, the Dutch action would
cast immediate doubt on the enforceability of any North Dakota judgment

before it's even rendered.
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[136] That isn't a routine litigation burden—it's an existential threat to
Energy Transfer’s right to secure “the full and complete administration of
justice” and to “carr[y] into effect” the jury’s verdict. Matrix Props. Corp. v.
TAG Invs., 2002 ND 86 1 19, 644 N.W.2d 601 (quoting N.D.C.C. § 27-05-06(3)).
[137] North Dakota law also protects a litigant's right to be free from
harassing, vexatious, repeat litigation. Fed. Land Bank of St. Paul v. Ziebarth,
520 N.W.2d 51, 58 (N.D. 1994). The Dutch action is just that: an effort to force
Energy Transfer into a second round of litigation on issues already tried and
decided. Litigating the same dispute in Amsterdam and Bismarck
simultaneously wastes enormous resources, imposes duplicative costs, and
risks inconsistent rulings. Those burdens are precisely the sort of burdens this
Court has long granted injunctive relief to prevent. See, e.g., id. (enjoining
“attempts to relitigate issues” already decided).

[138] The inefficiency is underscored by the European Union’s own anti-
SLAPP directive, which contemplates that parties may seek protection in their
home courts after foreign proceedings conclude. (E9:12:art. 17(2)). There's no
legitimate reason to ask a Dutch court now to declare this case “manifestly
unfounded” while it’'s still being litigated on the merits in North Dakota and

subject to appellate review in this Court.
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B. Greenpeace’s Dutch action also threatens important
public interests and falls squarely within North Dakota
courts’ authority to prevent collateral attacks.

[139] North Dakota has a sovereign interest in ensuring that its courts—not
foreign tribunals—decide the validity of North Dakota lawsuits. The
Constitution guarantees that the right to trial by jury shall “remain inviolate,”
and it empowers courts to issue writs “necessary to the proper exercise of
[their] jurisdiction.” N.D. Const. art. I, 8 13; N.D. Const. art. VI, 8 8. Those
guarantees mean little if a foreign court can relitigate the merits of a pending
case and declare a unanimous jury verdict “unfounded.”

[140] North Dakota law already provides a clear and orderly avenue for
challenging a judgment—post-trial motions and appellate review.
Greenpeace’s retaliatory Dutch suit seeks to end-run that process, depriving
North Dakota courts of their constitutional role and stripping the State of its
ability to provide meaningful relief.

[141] This Court's precedent confirms that regular channels for appellate
review are the proper means of challenging a judgment—not collateral
lawsuits in foreign courts. In Federal Land Bank, this Court upheld an
Injunction against a party who repeatedly tried to reopen settled matters,
emphasizing courts’ inherent power to “protect [their] jurisdiction and
judgments, the integrity of the court, and the orderly and expeditious
administration of justice.” 520 N.W.2d at 58. Likewise, in State ex rel.

Employees of State Penitentiary v. Jensen, the Court approved injunctive relief
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to halt harassing lien filings that threatened irreparable harm and
undermined the judicial process. 331 N.W.2d 42, 47-48 (N.D. 1983). And in
Holkesvig v. Welte, the Court affirmed an injunction barring a litigant from
filing new lawsuits that were “simply attempting to relitigate the same claims
and issues” already decided. 2012 ND 142 9 10, 818 N.W.2d 760. The principle
is consistent: when judgments are under assault—whether by repetitive
filings or other collateral tactics—North Dakota courts act to stop it.

[142] That logic applies with equal force to collateral attacks launched in
foreign jurisdictions. Courts nationwide—from state supreme courts to federal
appellate courts—have long recognized that anti-suit injunctions are essential
to protect an American court’s authority and preserve the integrity of its
judgments. See, e.g., Laker Airways, 731 F.2d at 927 (courts must protect

“their legitimately conferred jurisdiction to the extent necessary to provide full

justice to litigants”).*

* Seealso Lee v. Grimblat, 234 A.D.3d 491, 491 (N.Y. App. Div. 2025) (reversing
denial of anti-suit injunction, because “the courts of this state are entitled to
protect [their] judgment[s] by enjoining plaintiff against pursuing [a foreign]
proceeding”); First State Ins. Co. v. Minn. Mining & Mfg. Co., 535 N.W.2d 684,
687 (Minn. Ct. App. 1995) (“It has long been the law in Minnesota that a court
may enjoin a party over whom it has in personam jurisdiction from pursuing

similar litigation in another court.”).
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[1143] This Court has articulated the same principle: “One of the recognized
grounds for granting an injunction is the prevention of multiplicity of suits.”
Shark Bros., Inc. v. Cass Cnty., 256 N.W.2d 701, 704 (N.D. 1977); accord Wade
v. Major, 162 N.W. 399, 401 (N.D. 1917) (Christianson, J., dissenting). And
the need for such injunctions is at its pinnacle when a litigant institutes a
foreign action “in a blatant attempt to evade the rightful authority of the forum
court.” Quaak v. Klynveld Peat Marwick Goerdeler Bedrijfsrevisoren, 361 F.3d
11, 20 (1st Cir. 2004).

[144] The procedural posture here makes an injunction particularly
compelling. This case was filed first, has been litigated for six years, and a
unanimous jury rendered its verdict (among the largest jury verdicts in North
Dakota history). Greenpeace’s Dutch action on the other was filed on the eve
of the trial in this case.

[1145] As a Texas appellate court explained in granting similar relief: “We are
aware of no authority that would have a court, after rendering final judgment,
defer to a foreign court for some in futuro action. If anything, we would expect
the foreign jurisdiction to invoke comity in the [domestic] court’s favor.” Bridas
Corp. v. Unocal Corp., 16 S.W.3d 887, 892 (Tex. App.—Houston [14th Dist.]
2000, pet. dism’d w.0.j.); accord London Mkt. Insurers v. Am. Home Assur. Co.,
95 S.W.3d 702, 706 (Tex. App.—Corpus Christi 2003, no pet.).

[1146] Greenpeace’s Dutch suit is a textbook example of the kind of collateral

attack courts routinely enjoin. It repackages defenses that the jury rejected,
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seeks to relitigate settled issues under foreign law, and demands damages
designed to erase the verdict.

[1147] Worse still, Greenpeace is attempting to bypass the ordinary North
Dakota appellate process, instead inviting a foreign court to sit in judgment
of—and ultimately to nullify a unanimous jury verdict in—North Dakota’s
judiciary, all before this Court has the opportunity to exercise appellate review
in the ordinary course.

[1148] Greenpeace’s Dutch suit isn't a legitimate parallel proceeding—it's a
strategic end-run around North Dakota’s judiciary. Just as in Federal Land
Bank and Holkesvig, where this Court acted to protect judgments from
duplicative or harassing litigation, it should act here to prevent Greenpeace
from undermining a North Dakota verdict through a foreign collateral attack.

1. Greenpeace’s Dutch action is exactly the type of collateral
litigation that anti-suit injunctions exist to prevent.

[149] An anti-suit injunction is warranted here. The Dutch action isn't a
legitimate parallel proceeding; it's a collateral attack designed to nullify a
North Dakota jury verdict. The district court’s failure to grant relief is
attributable to one simple but fundamental error: it elevated form over
substance by focusing on the label attached to Greenpeace’s Dutch cause of
action (an “anti-SLAPP” action) rather than the substance of what that claim
requires Greenpeace to prove and the consequences of prevailing. See N.D.C.C.
8 31-11-05(19) (“The law respects form less than substance.”). Examining the

substance makes clear that an injunction is necessary. To succeed in
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Amsterdam, Greenpeace must establish that this case is “manifestly
unfounded.”

[1150] In asking the Dutch court to declare this lawsuit a “strategic lawsuit
against public participation” under EU and Dutch law, Greenpeace is in
substance asking a foreign tribunal to overturn a North Dakota jury’s
unanimous verdict in two independent ways. First, Greenpeace seeks to
recover from Energy Transfer not only the attorneys’ fees it incurred in this
case, but also any amounts it's ordered to pay under the North Dakota
judgment. Second, Greenpeace acknowledges that a declaration that this
action is “manifestly unfounded” would bar recognition or enforcement of any
North Dakota judgment in every EU member state.

[151] Properly framed, the inquiry is straightforward. Courts assessing anti-
suit injunctions generally ask three questions:

(A) Are the parties and issues substantially the same?

(B) Does the foreign action frustrate local policy, harass the
prevailing party, or threaten the forum’s jurisdiction and
judgments?

(C) Do principles of comity weigh against relief?

See Quaak, 361 F.3d at 20; Laker Airways, 731 F.2d at 926—-30, 937-39.
[152] Each factor supports an injunction here: (A) The Dutch action involves
the same parties, repackages issues the North Dakota jury already resolved,

and seeks to wipe out the judgment. (B) It frustrates North Dakota policy by

harassing the prevailing party, undermining the State’s chosen refusal to
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enact an anti-SLAPP statute, and threatening this Court’s jurisdiction to
provide meaningful relief. And (C) comity confirms that Greenpeace should
be enjoined from asking a foreign court to declare a North Dakota jury verdict
“unfounded.”

A. The parties and issues are substantially the same:
Determining whether this case is “manifestly unfounded”
necessarily requires relitigating the merits of this case.

[153] Greenpeace’s Dutch action requires the parties to relitigate the merits
of this North Dakota case. It makes no difference that Greenpeace styled its
claim in Amsterdam as an “anti-SLAPP” action under European law.
Substance, not form, controls. One of the elements of Greenpeace’s Dutch
cause of action is proving that Energy Transfer's North Dakota lawsuit is
“manifestly unfounded.” That means success abroad necessarily requires a
foreign court to decide—contrary to a unanimous Morton County jury—that
Greenpeace wasn't involved in unlawful conduct, didn't cause Energy
Transfer’s losses, and didn’t act with malice. The Dutch action thus poses a
head-on threat to the validity and enforceability of North Dakota’s judgment.
[154] The district court nonetheless denied relief on the ground that cases
didn’t present “the same” issues. That was error. Anti-suit injunctions aren’t
limited to situations where the two proceedings involve identical causes of
action. They exist to protect a court’s jurisdiction and judgments whenever a
foreign proceeding threatens to nullify or undermine them. By demanding

identical causes of action, the district court elevated form over substance and
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invited the very abuse these injunctions are meant to prevent: a losing party
can evade a judgment simply by relabeling its arguments under a new legal
theory abroad.

[1155] Courts across the country have rejected that kind of rigidity. The proper
inquiry is whether the parties and issues are “substantially similar.” Quaak,
361 F.3d at 20. There is no requirement that the actions be “precisely and
verbally identical.” Applied Med. Distrib. Corp. v. Surgical Co. BV, 587 F.3d
909, 915 (9th Cir. 2009); accord Sing Fuels Pte Ltd. v. M/V Lila Shanghai,
2023 WL 3506466, at *4 (E.D. Va. May 17, 2023). Indeed, to insist on literal
identity would “invariably allo[w] competing international litigation,” because
the verbal form of laws will always differ across jurisdictions. Applied Med.,
587 F.3d at 915-16.

[156] That's exactly what Greenpeace has done. Its Dutch complaint
expressly targets the North Dakota action, seeks a declaration that the case is
“manifestly unfounded and abusive,” and demands damages designed to offset
the $131 million verdict against it. Greenpeace’s own statements confirm that
its goal is to obtain a contrary ruling abroad and to shift liability back onto
Energy Transfer. See (E10:4) (“There is no scenario in which Energy Transfer
gets paid this ridiculous amount.”). That isn't a legitimate parallel
proceeding—it’'s a collateral attack. Under any sensible standard, the overlap

iIs more than substantial, and the district court’s contrary conclusion was error.
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B. Equity requires an injunction: Greenpeace’s Dutch action
iIs vexatious, will frustrate North Dakota policy, and is
otherwise inequitable.

[157] An anti-suit injunction is also warranted because the Dutch action is
(1) vexatious and harassing, (2) undermines North Dakota’s policies, and
(3) threatens the State’s ability to provide meaningful relief. Any one of these
grounds alone would suffice; taken together, they make the case for injunctive
relief overwhelming. The timing alone exposes Greenpeace’s purpose:
Greenpeace filed in Amsterdam on the eve of trial, after six years of litigation

in this State and less than two weeks before the jury was seated.

[158] First, the Dutch action is vexatious and harassing. The substance of

Greenpeace’s suit confirms that purpose. Greenpeace asks a foreign court to
brand this case “manifestly unfounded” in order to undo a local jury verdict
and saddle Energy Transfer with damages of its own. Far from serving any
legitimate purpose, the Dutch action exists to harass the prevailing party,
multiply proceedings, and impose crushing expense. That's the definition of
vexatiousness.

[159] The district court nonetheless concluded that the Dutch action wasn't
“vexatious” because it didn't literally duplicate the North Dakota claims. That
was error. North Dakota law doesn't limit “vexatious” to carbon-copy
relitigation. Instead, it defines vexatious conduct broadly to include actions

that “serve primarily to harass or maliciously injure another party,” “hinders

the effective administration of justice,” or “impedes the normal and essential
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functioning of the judicial process.” In re Emelia Hirsch Trust, 2017 ND 291
95,904 N.W.2d 740. The Dutch action meets that standard many times over.
Greenpeace’s own general counsel has confirmed that its aim is to ensure
“there is no scenario in which Energy Transfer gets paid this ridiculous
amount.” (E10:4).

[160] Second, Greenpeace's Dutch suit frustrates North Dakota policy in two

independent ways. It undermines the State’s sovereign interest in providing

those harmed within its borders a forum to seek redress by inviting a foreign
court to sit in judgment of a North Dakota proceeding. And it attempts to
subject a North Dakota lawsuit—brought under North Dakota law—to an anti-
SLAPP statute, notwithstanding the North Dakota Legislature’'s considered
judgment not to enact such a statute. That policy choice was no accident. As
commentators and courts have observed, anti-SLAPP statutes are themselves
susceptible to rampant abuse: they are routinely invoked not to protect
genuine petitioning activity, but to short-circuit defamation suits and insulate
unlawful conduct from accountability. North Dakota—Ilike some twenty other
States—deliberately rejected that path. Greenpeace seeks to circumvent that
choice by inviting a foreign court to override North Dakota law and apply an

expansive foreign anti-SLAPP regime to this case.

[61] Third, allowing the Dutch suit to proceed would be inequitable. The
burdens the Dutch action imposes are overwhelming. Energy Transfer has

already litigated for six years, endured a three-week trial, and prevailed before
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a jury. Forcing it to defend a retaliatory action in a foreign forum—under
foreign law, in a foreign language, and at enormous cost—would impose
precisely the kind of “unwarranted inconvenience, expense, and vexation” anti-
suit injunctions are designed to prevent. Kaepa, Inc. v. Achilles Corp., 76 F.3d
624, 627 (5th Cir. 1996). It also creates an intolerable risk of inconsistent
rulings: a North Dakota jury has already found Greenpeace liable for
conspiracy, defamation, and tortious interference, yet Greenpeace is asking a
Dutch court to declare the case meritless. That's a recipe for irreconcilable
judgments and a practical nullification of the North Dakota verdict. See, e.g.,
Lee, 234 A.D.3d at 491-92.
[162] When a foreign action threatens to undo a North Dakota judgment,
create inconsistent rulings, and impose crushing burdens on a prevailing
party, an anti-suit injunction isn't just appropriate—it’'s essential.

C. Comity confirms an anti-suit injunction is necessary here.
[163] The inequities aren’t cured by appeals to comity. The district court
erred in concluding that comity was irrelevant and that it weighed against
injunctive relief in all events.
[164] Comity plainly applies here, and it confirms an injunction is required.
Both cases present the same core issue—whether Energy Transfer's claims are
“meritless.”
[165] As this Court has explained, comity favors protecting the first-filed

action (Energy Transfer's North Dakota suit). In Stenehjem, the Court said
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that comity is “a principle under which a court voluntarily defers action on a
matter properly within its jurisdiction until a court in another jurisdiction,
with concurrent jurisdiction and who is already cognizant of the litigation, has
an opportunity to pass upon the matter.” State ex rel. Stenehjem v. Simple.net,
Inc., 2009 ND 80 1 14, 765 N.W.2d 506 (emphasis added).

[166] Energy Transfer filed this North Dakota suit six years ago (in 2019).
The case proceeded through discovery and all pre-trial motions practice. It was
tried to a jury for over three weeks, and the unanimous jury has already
rendered its verdict. The Dutch action by contrast was filed seven months
ago—and less than two weeks before trial began in Morton County. Comity
therefore counsels that North Dakota’s judgment should control, not that a
later-filed foreign collateral attack should dictate the result. See, e.g., Bridas,
16 S.W.3d at 893 (upholding injunction where foreign suit threatened first-
filed domestic action).

[167] Reciprocity underscores the point. Comity presumes mutual respect
between jurisdictions. Laker Airways, 731 F.2d at 937. Yet the very EU anti-
SLAPP directive Greenpeace invokes instructs member-state courts not to
recognize or enforce judgments from “third countries” deemed “manifestly
unfounded or abusive.” (E1:319133; E9:31117). A framework that directs
foreign courts to disregard North Dakota judgments can't demand this Court’s

deference in the name of comity.
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[168] While courts “vary as to the degree of prejudice to public policy” “which
[they will] tolerate[] before comity will not be followed,” comity under “any
definition” yields when the foreign action “is specifically intended to interfere
with” the domestic suit—a stratagem that gravely threatens the domestic
forum’s jurisdiction and “strong public policies.” Laker Airways, 731 F.2d at
937-38.

[169] That's precisely the case with Greenpeace’s foreign gambit. The Dutch
action seeks to brand a North Dakota lawsuit “manifestly unfounded,”
relitigate issues a jury has already resolved, and impose damages to offset the
verdict. Allowing it to proceed would undermine the sovereignty of this State
and the integrity of its judicial system—interests that far outweigh any

abstract concern for comity.

[70] This Court's supervisory power exists for precisely these
circumstances—to prevent a foreign litigant from undermining North Dakota’s
judicial process by asking a foreign tribunal to sit in judgment of this case and
declare it “manifestly unfounded.” Greenpeace’s Dutch action isn’'t a legitimate
parallel proceeding; it's a collateral attack designed to nullify a unanimous jury
verdict, relitigate issues already tried, and saddle the prevailing party with
duplicative, harassing litigation overseas. Left unchecked, it'll produce
inconsistent rulings, threaten the enforceability of a North Dakota judgment,

and erode confidence in this State’s courts.
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[171] An anti-suit injunction isn’t just appropriate—it’s necessary to preserve

the integrity of North Dakota’s judicial system and ensure that its verdicts

remain final and binding within its borders.

CONCLUSION

[72] This Court should grant the petition and issue a supervisory writ

directing the district court to enjoin Greenpeace from pursuing its Netherlands

action.
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